
 Contractualism on saving the many
 RAHUL KUMAR

 Imagine three boats, the position of each being equidistant from the other
 two. You are in the largest boat, alone, and your boat is in excellent con-
 dition. The other two boats are rapidly sinking; one contains two people
 (B&C), the other only one person (A). You only have time to reach one of
 the boats and save its passengers, before both boats sink beneath the
 surface, each taking all its remaining passengers with it.

 As far as common-sense morality is concerned, one's duty as rescuer,
 under the circumstances, is a straightforward matter: one ought to save the
 greater number. For some non-consequentialist characterizations of moral
 reasoning, however, the question of how this claim is to be justified - if,
 in fact, it is justifiable - is anything but an obvious matter. T. M. Scanlon's
 contractualism is a case in point. It excludes appeals to either the aggregate
 value of outcomes, or to the combined force of individual claims,
 from valid moral reasoning about the justification of the principles gov-
 erning the duties we owe one another, which constitute much of what is
 normally appealed to as 'common-sense morality'. That such appeals are
 debarred by contractualism from playing any kind of fundamental role in
 moral reasoning is one of the central features of the view that mark it as a
 distinctively non-consequentialist characterization of common-sense moral
 reasoning.

 The exclusion of appeals to aggregate considerations, or claims on behalf
 of groups, from valid moral reasoning may lead one to doubt whether a
 plausible rationale, on contractualist terms, for the duty to save the greater
 number is even available. For how is a duty to save the many to be
 justified if one cannot appeal to the force of considerations like 'the claim
 of the many'? Some kind of aggregation of claims, one might think, has to
 be allowed to play a role in valid moral reasoning if the duty to save the
 many, rather than the one, is to prove to be morally defensible.' This sug-
 gests that a plausible rationale for the duty to save the many cannot be
 developed in contractualist terms, a conclusion that is certainly damaging
 for contractualism's claim to provide an illuminating characterization of
 common-sense moral reasoning about the kinds of duties we owe one
 another.

 1 As Otsuka correctly notes, the recognition of aggregative considerations, or the
 claims of groups, as valid considerations in moral reasoning need not be read as
 allowing appeals to the aggregate value of outcomes. Appeals to outcomes may be
 excluded, while still recognizing as valid some form of pooling of individual claims,
 or interpersonal aggregation.
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 Scanlon (1998: 229-41), drawing upon Frances Kamm's pioneering
 work in this area (1993: 114-21), presents clear grounds for taking this
 line of thought to be unwarranted, arguing for an intuitively plausible con-
 tractualist rationale for the rescuer's duty to save the greater number that
 in no way appeals to either the aggregate value of outcomes, or to the com-
 bined force of individual claims to be saved.

 The credentials of this rationale have recently been forcefully challenged
 by Michael Otsuka (2000). He claims that the Kamm-Scanlon justification
 for the rescuer's duty, as presented in contractualist terms by Scanlon, does
 in fact involve an appeal to the claim of a group of individuals to be saved.
 Whatever its merits as a rationale for the rescuer's duty to save the greater
 number, then, the Kamm-Scanlon argument clearly fails as a distinctively
 contractualist account of this duty.

 I believe the Kamm-Scanlon rationale for the rescuer's duty to save
 the greater number constitutes an intuitively plausible defence of the
 common-sense view about this matter. And, contra Otsuka, I do not believe
 it need be read as involving any kind of illicit appeal to the combined force
 of individual claims.2 It is what it claims to be: an argument for why the
 rescuer has a duty to save the many that respects contractualism's justifi-
 catory strictures. The defence of this claim is taken up in section 5 1. In
 section 52 I go on to suggest that, to the extent there may be reasons for
 doubting the plausibility of the Kamm-Scanlon proposal, these have to do
 with intuitions about the fairness of allowing the lucky to benefit from their
 good luck in situations involving conflicting claims and limited resources.

 1. An implicit appeal to groups?

 As Otsuka acknowledges, the appeal of the Kamm-Scanlon justification for
 saving the greater number is that, for example, when faced with a choice
 between saving A or saving B&C, the argument for saving B&C appears
 to appeal to nothing more than C's claim to be saved. The argument
 involves no appeals to the aggregate value of outcomes, nor does it appear
 to involve the pooling of the force of B&C's individual claims, in order to
 defeat the force of A's claim to be saved.

 Otsuka wants to contest the suggestion that the Kamm-Scanlon argu-
 ment does not involve the pooling of claims. Acknowledging that the argu-
 ment does not manifestly appeal to the combined force of individual
 claims, his suggestion is that such an appeal is certainly implicit in it.

 2 For purposes of argument, I believe it is important to concede that the wording of the
 Kamm-Scanlon argument, as it is presented by Scanlon (1998), may in some ways be
 misleading, thus failing to present the argument in the best possible light. This is not,
 however, a major concession, as the argument remains wholly, and plausibly, defen-
 sible in contractualist terms.
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 As Otsuka reads it, the justification for saving B&C rather than A works
 by first balancing A and B's claims against one another. The scales being
 evenly balanced, C's claim to be saved is introduced to tip the balance
 towards one side. C's role here is as a tiebreaker. The role of C's claim as a

 tiebreaker creates the illusion that the case for saving B&C rests just on C's
 claim. But that is an illusion, and Otsuka is certainly correct to insist that
 it is C's claim combined with B's claim that, in this line of argument, justi-
 fies saving B&C. Combining B&C's claims certainly ought to count, if any-
 thing will, as the pooling of claims, or an appeal to a group claim; exactly
 the kind of claim that contractualism advertises itself as excluding from
 moral justification. It seems, as Otsuka puts it, that Scanlon is 'trying to
 have his cake and eat it too' (2000: 292).

 In order to exculpate contractualism of Otsuka's charge of internal
 inconsistency, what needs to be considered closely is whether or not the
 argument for saving C relies on the combined force of B's claim and
 C's claim. Arguably, it does not. Otsuka reads the Kamm-Scanlon argu-
 ment as claiming that, once A's claim and B's claim have been placed on the
 scales and found to be perfectly balanced against one another, they remain
 on the scales, and C is brought in to break the tie. A reading of the
 argument that makes better sense of the Kamm-Scanlon claims, though,
 is one which sees A's and B's claims neutralizing one another, at least
 for purposes of the decision of where to direct the available lifesaving
 resources. That is, being perfectly balanced, both claims are set aside for
 purposes of the rescuer's decision concerning the direction in which she
 ought to direct her boat. Since there is only one remaining undefeated
 claim, namely C's, the scales can be set aside: the lifesaver has a duty to try
 and save C. Because of B's good luck, being located beside C in the same
 boat, efforts to save C also turn out to place the rescuer in a position to
 save B, whom the rescuer has a duty to save, on the same grounds that she
 has a duty to save C.

 That things turn out this way, however, is just a matter of B's good luck.
 B&C end up being saved, not because of the combined force of their claims,
 but because of C's legitimate claim to be saved. More precisely, it is C's
 legitimate claim to saved, and only C's legitimate claim to be saved, that
 justifies the decision to direct the rescue effort towards C's boat, rather than

 A's boat. Once that decision has been made, however, the rescuer no longer
 finds herself facing the same kind of practical dilemma to which the Kamm-
 Scanlon proposal is meant to apply. Rather, what the rescuer faces is a
 sinking boat with people in it, her duty clearly being to save as many lives
 as she can.

 The structure of the argument is clearer if we consider what the rescuer
 ought, according to contractualism, to say to A by way of justification for
 saving B&C rather than her. The argument would not be 'your claim to be
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 saved was outweighed by the combined force of B&C's claim to be saved',
 but 'the full force of your claim to be saved was taken into account, and
 was balanced against the equal but opposing force of B's claim to be saved.
 The force of the two opposing claims neutralized one another, leaving C's
 claim as the only undefeated claim. C's claim, therefore, decided the ques-
 tion of what ought to be done'. The structure of the justification is like the
 kind of explanation one might give to someone whose candidate has just
 lost an election as to why the result was fair: it wasn't as if anyone was
 deprived of his or her vote, it just turned out that some votes were offset
 by opposing votes, and the balance of undefeated votes favoured the op-
 position's candidate.

 The line of reasoning that results in the conclusion that the rescuer ought
 to save B&C, then, should be understood as involving two distinct stages.
 In the first stage, the rescuer is faced with a choice between directing the
 boat towards B&C or towards A. It is appropriate reasoning in this situa-
 tion - one of conflicting, and equally forceful, claims on a limited resource
 - that the Kamm-Scanlon proposal addresses, and it is for purposes of this
 decision only that the force of A and B's claims are said to offset one
 another. The second stage is one in which the matter of which initial course
 of action it is justifiable to pursue has been settled, and the rescuer justifi-
 ably moves her boat towards B&C's boat. This places the rescuer in a nor-
 mative situation that is distinct from the dilemma she has just resolved.3
 Now the rescuer finds herself in a position of being confronted with two
 legitimate claimants, each of whom has a valid claim against her to be
 aided, and whose claims are not in conflict with one another. Her duty here
 is a straightforward matter - save both of them. She is no longer in a posi-
 tion to save A, but if, after saving B&C, something can be done to aid A,
 A (arguably) has a claim on her that she do so.4

 Does A have reason for thinking that the case for saving her has not been
 fairly assessed? She cannot claim that the full force of her claim - the force
 it would have were she the sole claimant on the good of being saved - was
 not taken into account; it just happened that she was in a situation in which
 there was an equal and opposing claim to hers, and the two offset one
 another. As long as B's claim is also set aside as irrelevant for the rescuer's
 decision of which direction in which to send her boat, A cannot complain
 of unfairness on that score. The taking into account of the full force of her
 claim to be rescued does not, in this case, have the hoped-for result, but

 3The central difficulty with Otsuka's critique of the Kamm-Scanlon argument, I
 believe, is that he does not read the argument as involving two distinct stages. This
 leads him to attribute to the first stage of the argument a greater justificatory burden
 than it is intended to carry.

 4 This claim can, I believe, be defended on the basis of a contractualist account of the
 principle of mutual aid. For some discussion see my (1999).

This content downloaded from 130.15.241.167 on Sun, 14 Aug 2016 20:34:52 UTC
All use subject to http://about.jstor.org/terms



 CONTRACTUALISM ON SAVING THE MANY 169

 that is a consequence of A not being the only legitimate claimant to an indi-
 visible good, not the result of unfairness.

 2. Is good luck always unfair?

 Another source of some kind of perceived unfairness may have to do with
 the fact that the Kamm-Scanlon proposal allows B to benefit from her good
 luck, that being the fact that her fate happens to be tied to C's fate. This
 ensures that, even though B has no undefeated claim to be saved, she will
 survive by being caught in the net of C's valid and undefeated claim to con-
 sideration by the rescuer.

 It is true that the Kamm-Scanlon procedure allows some to benefit from
 the good luck of having their claims naturally pooled. There is no reason
 to believe, however, that the distribution of claims that results in some (e.g.
 B) having her claim naturally pooled with the claims of others is one that
 anyone has reason to think is anything but random, the result of an impar-
 tial natural lottery.5 Any concern that B's benefiting from her good luck
 constitutes some kind of unfairness in how A's claim has been treated is

 groundless.
 This, I believe, takes us to the crux of the matter. For it is the thought

 that there is something unfair about B benefiting from her good luck, in the
 way that the Kamm-Scanlon proposal allows for, that I take to be the prin-
 cipal source of doubts about its justifiability. That this is so is easy to under-
 stand. The intuition that an arbitrary natural distribution ought not to
 have an adverse influence on an individual's life chances is one that has

 been pivotal in many contemporary discussions of distributive justice (e.g.
 Rawls, Dworkin). In this case, however, there are no grounds for thinking
 that allowing B to benefit from the consequences of the natural pooling of
 claims has any adverse consequences for A's chances of having the avail-
 able life-saving resources directed towards her boat, rather than B&C's
 boat, on the grounds that she has a valid, undefeated claim to aid resources.
 A, B and C all have equal claims to the rescuer's attention and, following
 the Kamm-Scanlon proposal, the claims of each are each given the same
 hearing. Without any reason to think that allowing some to benefit from
 their good luck in some way undermines fair consideration of all valid
 claims, there is no obvious reason not to allow the lucky to reap the bene-
 fits of their good luck.

 The Kamm-Scanlon proposal, then, delivers exactly what it claims to
 deliver: a justification for pursuing the course of action that results in the

 s Here I mean to limit the claim to arbitrariness of the distribution produced by the
 natural lottery to intentional arbitrariness. This leaves open the question of whether
 there are non-intentional explanations of why the results of the natural distribution
 came out as it did.
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 greater number being saved that in no way appeals to the combined force
 of the claims of the greater number, as part of a justification to the one who
 is not saved for not pursuing the course of action that would have resulted
 in her being saved.6
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